STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M AM - DADE COUNTY SCHOOL BOARD,

Petitioner,

FI TZROY SALESMAN

)
)
|
VS. ) Case No. 02-1577
)
)
)
Respondent . )

)

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this
case on Novenmber 19, 2002, in Mam, Florida, before J. D.
Parrish, a designated Adm nistrative Law Judge of the Division
of Adm ni strative Hearings.

APPEARANCES

For Petitioner: Melinda L. MNichols, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue
Suite 400
Mam , Florida 33132

For Respondent: Mark Herdman, Esquire
Herdman & Sakel | ari des, P.A.
2595 Tanpa Road, Suite J
Pal m Har bor, Florida 34684

STATEMENT OF THE | SSUE

Whet her the Respondent, Fitzroy Sal esman, shoul d be
term nated fromhis enmploynment with the M am -Dade County

School District.



PRELI M NARY STATENMENT

On April 17, 2002, the M am -Dade County School Board
(Petitioner or School Board) took action to suspend and
initiate dism ssal proceedi ngs agai nst the Respondent, Fitzroy
Sal esman. The basis for the action was alleged m sconduct in
office, violation of the Code of Ethics and the Principles of
Pr of essi onal Conduct of the Education Profession in Florida,
as well as an alleged violation of School Board Rule 6Gx13-4A-
1.21, Responsibilities and Duties. The Respondent tinely
chal | enged the proposed dism ssal by letter dated April 15,
2002.

The matter was then forwarded to the Division of
Adm ni strative Hearings for formal proceedi ngs and pronptly
schedul ed for hearing. Each party requested and was granted a
continuance in the cause. The matter was ultinmately heard on
Novenmber 19, 2002.

At the hearing, the Petitioner presented testinmony from
Six witnesses. The Petitioner's Exhibits nunbered 1-10 were
received in evidence. The Respondent testified in his own
behal f and offered testinony fromtwo other w tnesses.

The Transcript of the proceeding was filed with the
Di vi si on of Adm nistrative Hearings on January 13, 2003. Both
parties tinmely filed Proposed Reconmended Orders that have

been fully considered in the preparation of this order.



FI NDI NGS OF FACT

1. The Petitioner is charged with the duty to operate,
control, and supervise all public schools within the M am -
Dade County School District. As such, the enploynment of
school personnel is enconpassed anong its nyriad of duties.
Further, the School Board is charged with the discipline of
its enpl oyees.

2. The Petitioner enployed the Respondent on or about
August 28, 1988. The Respondent was enployed pursuant to a
prof essi onal service contract. The Respondent was
continuously enployed as a full-tinme teacher assigned to M am
Lakes Educational Center (the Center). Throughout nmost of his
enpl oynent, the Respondent's primary job assignnent was
related to his area of expertise: welding. Prior to the
i nstant case, the Respondent has never been the subject of a
di sci plinary proceedi ng.

3. Due to a decrease in enrollnment for welding classes
(such that a full-time welding position was not required), the
Respondent was assigned responsibilities as a substitute
teacher for other progranms at the Center.

4. Specific to the allegations of this case, the
Respondent, on Septenber 24, 25, 26, 27, 28, 29, and

Cctober 1, 2, 3, and 4, 2001, was assigned to serve as a



substitute teacher in the Tel evision Production Program at the
Center.

5. \While being supervised by the Respondent, at | east
ten students participated in the production of a program
depi cting inappropriate activities. For exanple, the students
were recorded using profanity, m m cking sex acts, and
di scussing "getting high." The students tal ked openly and
wi t hout interruption or direction fromthe Respondent. During
part of the tape, the Respondent stood within the gl assed
production area next to the studio set. Occupants of that
room are able to see and hear the activities on the set.

6. The Respondent knew or should have known what the
students were doing as he was responsible for the class.
Further, at one point, the Respondent appeared on canmera and
stated, "ain't that sonme shit."

7. The Respondent was given an inadequate |esson plan
for the days he substituted in the Tel evision Production
Program but did not seek assistance from adm nistrators or the
department head. Such assistance is readily available to any
substitute teacher who advises he is in need of additional
mat eri al s or plans.

8. Further, the Respondent did not report the activities
of the students. Specifically, he did not refer students to

the office based upon their inappropriate activities.



9. The Respondent does not deny that the students
engaged in the activities described. He maintains that he was
i nadequately trained or prepared to |lead the class.

10. On or about October 19, 2001, an adm ni strator at
the Center discovered the tapes depicting inappropriate
conduct. At that time the Respondent was reassigned to
anot her | ocati on.

11. Based upon the Respondent's failure to properly
nonitor the class, his effectiveness as a teacher has been
i npai r ed.

12. On January 13, 2002, a conference-for-the record
(CFR) was conducted with the Respondent. At the CFR, the
Respondent was advi sed of concerns regarding the described
conduct during the tine he served as substitute teacher for
t he Tel evi sion Production Program

13. On January 15, 2002, ten students fromthe
tel evision production class were suspended from school. The
suspensions stemed fromtheir activities depicted in the
vi deos descri bed above.

14. On March 19, 2002, the Respondent attended a neeting
with the School Board's O fice of Professional Standards. At
that time the Respondent was advised that the School District

woul d seek di sm ssal proceedi ngs.



15. On April 17, 2002, the School Board took action to
initiate dism ssal proceedi ngs agai nst the Respondent based
upon the activities that had occurred in the Tel evision
Production Program during the Respondent's tinme as substitute.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of
t hese proceedings. Sections 120.569 and 120.57, Florida
St at ut es.

17. Section 231.36, Florida Statutes, provides, in
pertinent part:

(1) (a) Each person enployed as a nenber of
the instructional staff in any district
school system shall be properly
certificated pursuant to s. 231.17 or s.
231.1726 or enployed pursuant to s.
231.1725 and shall be entitled to and shal
receive a witten contract as specified in
chapter 230. All such contracts, except
continuing contracts as specified in
subsection (4), shall contain provisions
for dism ssal during the term of the
contract only for just cause. Just cause
i ncludes, but is not limted to, the
foll owing instances, as defined by rul e of
the State Board of Education: m sconduct in
of fice, inconpetency, gross
i nsubordi nation, wllful neglect of duty,
or conviction of a crime involving noral
t ur pi tude.

* * *
(6)(a) Any nenber of the instructional
staff, excluding an enpl oyee specified in
subsection (4), may be suspended or
di sm ssed at any tinme during the term of
the contract for just cause as provided in
paragraph (1)(a). The district school



board nust notify the enployee in witing
whenever charges are nmade agai nst the

enpl oyee and may suspend such person

wi t hout pay; but, if the charges are not
sust ai ned, the enpl oyee shall be

i mmedi ately reinstated, and his or her back
salary shall be paid. |If the enployee

wi shes to contest the charges, the enpl oyee
must, within 15 days after receipt of the
witten notice, submt a witten request
for a hearing. Such hearing shall be
conducted at the district school board's
el ection in accordance with one of the
foll ow ng procedures:

1. A direct hearing conducted by the
district school board within 60 days after
receipt of the witten appeal. The hearing
shal |l be conducted in accordance with the
provi sions of 8. 120.569 and 120.57. A
maj ority vote of the menbership of the

di strict school board shall be required to
sustain the superintendent of school s’
recommendati on. The determ nation of the
district school board shall be final as to
the sufficiency or insufficiency of the
grounds for term nation of enploynent; or
2. A hearing conducted by an

adm ni strative | aw judge assigned by the
Di vi si on of Adm nistrative Hearings of the
Department of Managenent Services. The
hearing shall be conducted within 60 days
after receipt of the witten appeal in
accordance with chapter 120. The
recomendati on of the adm nistrative |aw
judge shall be made to the district schoo
board. A mpjority vote of the menbership
of the district school board shall be
required to sustain or change the

adm ni strative |aw judge's recomendati on.
The determ nation of the district school
board shall be final as to the sufficiency
or insufficiency of the grounds for

term nation of enploynent.



Any such deci sion adverse to the enpl oyee
may be appeal ed by the enpl oyee pursuant to
s. 120.68, provided such appeal is filed
within 30 days after the decision of the

di strict school board.

18. "M sconduct in office" is defined by rule. Rule 6B-
4.009(3), Florida Adm nistrative Code, provides:

(3) M sconduct in office is defined
as a violation of the Code of Ethics of the
Educati on Profession as adopted in Rule 6B-
1.001, FAC., and the Principles of
Prof essi onal Conduct for the Education
Profession in Florida as adopted in Rule
6B-1. 006, FAC., which is so serious as to
inpair the individual's effectiveness in
t he school system

19. As an educator, the Respondent is required to strive
to achieve the highest degree of ethical conduct. Rule 6B-
1. 001, Florida Adm nistrative Code.

20. Additionally, Mam -Dade County School Board Rule

6Gx13-4A-1. 21 requires:

Al l persons enpl oyed by The School Board of
M am - Dade County, Florida, are
representatives of the M am -Dade County
Public Schools. As such, they are expected
to conduct thenselves, both in their

enpl oynment and in the community, in a
manner that will reflect credit upon

t hemsel ves and the school system Unseemy
conduct or the use of abusive and/or

pr of ane | anguage in the workpl ace is
expressly prohibited.

21. In this case, the School Board bears the burden of
proof to establish the violation alleged. It has net that

burden. As set forth in the Pre-Hearing Stipulation, the



parti es have agreed that the Respondent was enployed as the
substitute teacher for the Tel evision Production Program on
the dates identified in the record. The parties do not agree
t hat the Respondent should be disciplined for the activities
that occurred in the class. Nor do the parties agree that the
Respondent knew the details of the students' video.
Nevert hel ess, the Petitioner has established by a
preponderance of the evidence that the Respondent, as the
teacher for the class, knew or should have known the
activities of the class.

22. The Petitioner has requested that the Notice of
Charges be anended to conformto the evidence presented.
VWi | e unnecessary, such request is granted.

23. Activities conducted in the Tel evision Production
Program duri ng the Respondent's time there resulted in the
suspensi on of ten students.

24. The Respondent cannot dispute the existence of the
tapes or the | anguage and i mmges shown therein. Instead, the
Respondent nmaintains he was placed in a class setting for
which he was ill prepared. If so, he did not report the
matter to any appropriate authority. Instead, students had an
uncensored opportunity to video tape inappropriate subject

matter with inappropriate |anguage.



25. The Respondent appeared on canera for one scene and
used profane | anguage. The School Board rule expressly
prohi bits such conduct.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMVENDED that the M am -Dade County School
Board affirmthe suspension of the Respondent and dism ss him
fromenployment with the School District.

DONE AND ENTERED t his 31st day of March 2003, in

Tal | ahassee, Leon County, Florida.

J. D. PARRI SH

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl . us

Filed with the Clerk of the

Di vi si on of Adm nistrative Hearings
this 31st day of March, 2003.

COPI ES _FURNI SHED

Merrett R, Stierheim Interim Superintendent
M am - Dade County School Board

1450 Northeast Second Avenue, No. 912

Mam , Florida 33132-1394

Dani el J. Wbodring, General Counsel
Depart nent of Education

325 West Gaines Street

1244 Turlington Building

Tal | ahassee, Florida 32399-0400
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Mar k Herdman, Esquire
Herdman & Sakel | ari des, P. A
2595 Tanpa Road, Suite J

Pal m Harbor, Florida 34684

Melinda L. McNichols, Esquire

M am - Dade County School Board

1450 Northeast Second Avenue, Suite 400
Mam , Florida 33132

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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